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CHAPTER 1. REPORT IT TO THE POLICE.  

Sometimes people get seriously injured in motor vehicle accidents, and they do not even realize that 

they have been injured until a day or two later, when injured body tissues begin to swell.  

If you do not call the police immediately, then for 

the rest of your case, the insurance company will use that 

fact against you. They will use it to question your 

credibility, and to suggest that your injuries could not have 

been serious, or else you would have called the police.  The 

insurance company will insinuate that the reason you did 

not call the police was that you were not injured in the 

accident at all.   

If you think there is any chance that 
you have been injured in a motor 
vehicle accident, you need to call 

the police--immediately! 

They will say that the only reason you are making a 

claim now, is that you think you have an opportunity to 

make some easy money.  You are simply being opportunistic— probably thanks to the coaching of your lawyer.  

Do we have a counter-argument? Yes, of course. Do we want to have to make that counter-argument? 

No. Please just call the police if you think you may have been injured—the sooner the better.  

CHAPTER 2. REPORT IT TO THE OWNER OF THE PREMISES.   

People who get injured on others’ premises often fail to report their injury to the premises owner.  Even 

people who have been seriously injured make this mistake, quite frequently.  For example, a person walking 

through a grocery store might slip and fall on a slippery floor, sustain serious injuries, but then fail to report the 

incident to the store.  That is a big mistake.  Why would a seriously injured person do this?   Here are three 

major reasons: 
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1. THE INJURED PERSON IS EMBARRASSED.  

There is no doubt about it. Falling down is an embarrassing experience. 

People absolutely dread the idea of being embarrassed in front of a group of people. 

Sometimes the dread of embarrassment after a slip and fall will drive the person who 

fell, to leave as quickly and quietly as possible! But this is a HUGE mistake!  The 

temporary embarrassment you may feel while you are making that report is vastly 

outweighed by the damage that will be done to your case if you leave without 

reporting the fall. 

2. THE INJURED PERSON IS AFRAID HE OR SHE WILL NOT BE BELIEVED. 

I don’t know what it is, but there is something about slip and fall accidents 

that just makes people extra skeptical. Maybe it is the way that they are lampooned in television and movies?  

Whatever the cause, people have a very real skepticism of slip and fall 

accidents.  

Skepticism notwithstanding, slip and fall accidents are quite 

common and can be deadly serious. Nobody likes to have their integrity 

questioned, but if you have been seriously injured in a slip and fall 

accident, you need to get over that fear, and report the accident! If you 

don’t make the report, and you end up bringing a claim later for your 

injuries, the store (or more accurately the insurance company that is going 

to defend the store) is going to question your integrity throughout the entire claims process, and you will have 

given them ammunition by failing to make your report right away.  

3. THE INJURED PERSON IS HURT SO BADLY THAT HE OR SHE WANTS TO GET HOME WHERE HE OR SHE 

CAN MAKE HIMSELF OR HERSELF MORE COMFORTABLE.  

This is a tough one. After a trauma in which you have 

sustained a serious injury, you may not be in your right mind. You 

may not be making the most rational decisions. Sometimes when 

people are in this situation, they just want to get home because 

they are in pain, and home is comfortable for them.   

Here’s the thing: if you are in that much pain, you don’t 

need to get home. You need to get to a hospital! This is why 911 

exists. This is why ambulance services exist. 
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If you are injured on someone else’s premises, you should notify 
the owner of that premises, or whomever is in control of that 

premises. 

CHAPTER 3. DO NOT CALL THE OTHER 

GUY’S INSURANCE COMPANY.  

Calling the insurance company is one of the biggest and most 

common mistakes that injury claimants make.  Unfortunately, many 

people begin their claims process by calling the adverse insurance 

company, which is just about the worst thing they could possibly do 

for their claim. I have written extensively (elsewhere), about some of 

the tricks insurance companies use to take advantage of people. If 

you would like to read more about this, please have a look at some of my blog posts which you can access from 

www.CluffLaw.com.  But for right now, it will suffice to say that calling the insurance company is a bad idea.  

The insurance company will do everything it can, to manipulate the situation and take advantage of you.  

The other guy’s insurance company is your 
adversary! 

I have found that some of my most intelligent clients get into the 

most trouble in this area.  The funny thing is that it is not that they get 

into trouble in spite of their intelligence–they get into trouble specifically 

because of their intelligence! They know they are intelligent, and they 

think they can handle it. But they can’t. The problem is not that they lack 

sufficient intelligence. The problem is that they lack the knowledge and 

experience required to handle interactions with the insurance company 

in the appropriate way.  

When they call the insurance company, they will be connected to an insurance adjuster. It is not as 

though the insurance adjuster is some kind of evil genius.  However, the insurance adjuster is a professional 

claims handler. The adjuster treats you like a claim, not like a person. The adjuster’s job is to pay as little as 

possible on every claim, and most adjusters are good at what they do. They usually have years of experience, 

and they are constantly coached and advised by teams of lawyers and other experts that help them to minimize 
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the claims they pay. Even statements that you think are helpful to your case, will end up getting used against 

you. When people are arrested in this country, the police are required to read to them certain rights that are 

known as “Miranda Warnings.” I sometimes think that insurance companies should be required to give the same 

sort of warnings to people who call in to make insurance claims. They should have to warn you that “anything 

you say can and will be used against you in a court of law.” 

CHAPTER 4. DO NOT CALL YOUR INSURANCE COMPANY EITHER.  

Okay, we talked about calling the other side’s insurance company. What about your own insurance 

company? They are on your side, right? Wrong!  Generally, it is even worse to call your own insurance 

company than it is to call the other side’s insurance 

company. 

YOUR insurance company is 
ALSO YOUR ADVERSARY! 

Why? Because you probably have some 

amount of trust in your own insurance company. You 

may even have a personal relationship with your 

insurance agent. But here is what you need to 

understand: your insurance agent will have virtually 

nothing to do with the claim you make. When you 

call into your insurance company with a potential 

claim, they do not assign your insurance agent to the 

case, they assign an adjuster to the case. The adjuster 

does not see you as a customer. The adjuster sees you as an opponent. The adjuster’s job is to make sure that 

the insurance company pays you as little as possible. 

In the early stages of your claim, it may not appear to 

you (or to anyone) that you have a claim against your own 

insurance company. However, your insurance company 

knows from its vast experience that the claims process can be 

very fluid. It may not appear at the beginning of the case that 

you have a claim against your own insurance company, but 

that can change very quickly—in all sorts of different ways. 
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For example, it may turn out that there is no insurance coverage or inadequate insurance coverage on the 

part of the at-fault person. Suddenly, you may find yourself making an uninsured or underinsured motorist 

claim against your own insurance policy. You haven’t thought about that possibility, but your insurance 

company definitely has. Sometimes it is not clear who is at fault in an accident. If you were a passenger in a 

motor vehicle accident, you might end up having claims against all of the drivers that were involved in the 

accident. This could once again result in you making claims against your own insurance company.  

When you call your insurance company, they do not know where your claim is going to end up. Your 

claim might be against them; it might not. But just in case, they will immediately begin taking steps to try to 

minimize the value of your claim. 

CHAPTER 5. DO NOT TRUST THE INSURANCE COMPANY.  

Insurance is a big business.  It’s a big, big, big business.  

Insurance companies exist to make money.  The way that insurance 

companies make money is by collecting as much money as they can 

from their customers (in the form of insurance premiums), and by 

paying out as little of that money as possible for claims.  

So basically, there are two ways that an insurance company 

can make more money:  The first way is to increase the amount of 

premiums they collect. The second way is to reduce the amount of 

claims that they pay out. 

This is actually a very simple concept. What this means is that an 

insurance company’s business model is based upon minimizing the 

amount that they pay for claims, and they are so very good at this.  

Most insurance adjusters are very good at putting people at 

ease, and making them feel like they can be trusted. I’m not at all 

suggesting that insurance adjusters are dishonest people. In fact, I 

have always found the insurance adjusters I deal with to be quite 

honest, and to conduct themselves with integrity. But the reason why I 
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find insurance adjusters to be honest is because I understand the true nature of my relationship with them. It is 

an adversarial relationship— respectful (usually), but adversarial.  

Unfortunately, most people who call an 

insurance adjuster do not understand that they 

are in an adversarial relationship with that 

adjuster. They think that the adjuster will be 

looking out for them. But the adjuster can’t 

look out for them! The adjuster is being paid 

to look out for the insurance company. That is 

the adjuster’s job. If the adjuster were looking 

out for the claimant, rather than looking out for 

the insurance company that employs him or 

her, that would actually be quite a betrayal. It 

would actually show the adjuster to be quite untrustworthy.  It would be like if I were looking out for the 

interests of an insurance company while I was trying to negotiate 

my client’s case. I couldn’t do it. It would be a conflict of interest. 

The last person (really, the very last 
person) you should ever trust in the 

context of a personal injury claim is the 
claims adjuster. 

Injury victims often wrongly hope that insurance adjusters 

will treat them fairly.  Unfortunately, “hope” is not much of a 

strategy.  The sad reality is that there is probably not a single 

person on the planet who is more interested in minimizing the 

amount of the injury victim’s claim than the adjuster in whom the 

injury victim puts their trust.  

So why do injury victims do this? I believe there are 

couple of reasons: 1) in part, they simply succumb to the social 

pressure that is put on them by the adjuster. Many people would 

do almost anything to avoid any kind of confrontation; and, 2) sometimes they are motivated by greed. They do 

not want have to pay a portion of their settlement to an attorney, so they try to act as their own attorney. The 
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problem is that any settlement an unrepresented injury victim is able to negotiate for themselves is usually a 

small fraction of what a good attorney could have gotten for them. 

CHAPTER 6. DO NOT GIVE A STATEMENT TO THE INSURANCE COMPANY. 

This is another extremely common mistake that injury victims make, especially after motor vehicle 

accidents.  After an accident, the insurance companies are often very quick to send insurance adjusters or 

private investigators to get statements that can harm potential claims.  Usually when injury victims are asked 

to give a statement, they have some automatic built-in resistance to this. Some internal alarm bells start ringing 

and red flags get raised in their mind, but they often disregard those concerns and give a statement anyway. 

Why? I think there are five primary reasons: 1) Injury victims generally do not want to be confrontational. 

Although the insurance company’s request for a statement may have caused them some uneasiness, it probably 

did not seem like an unreasonable request.  Refusing to give a statement, on the other hand, would feel quite 

confrontational, and injury victims do not want to have to deal with the confrontation; 2) Some injury victims 

think they are legally required to give a statement; 3) Some injury victims worry that a refusal to give a 

statement may result in the insurance company taking some adverse action against them; 4) Some injury victims 

worry that if they refuse to give a statement, people (including the insurance company) will assume that the 

accident was their fault; and, 5) Some injury victims do not want to pay an attorney, so they do the best they can 

to try to handle the claims process on their own. 

You should not give a statement to the 
insurance company unless you are getting 

something of equal or greater value in 
return. 

When you give a statement, you are creating a record that 

can be used against you in ways that may not be foreseeable to you at 

the time.  The insurance company will try to characterize any 

difference between your statement and any other account you give of 

the accident as an inconsistency. Generally, the law of evidence will 

allow the insurance company to attack your credibility using prior 

inconsistent statements, but the law of evidence will not allow you to bolster your credibility by using prior 

consistent statements. So generally, your adversaries will be able to use your prior statements to harm you, but 

you will not be allowed to use them to help yourself. 
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Given what I said about statements, you may be wondering whether an injury victim should ever give a 

statement. The answer to this question, like most legal questions, is “it depends.” Generally, I will allow my 

clients to give a statement only if: 1) I have thoroughly prepared them to give the statement; and 2) my client is 

going to receive something of value in return. (For example, the adverse insurance carrier might agree to reveal 

information about its policy limits in exchange for a statement from the injury victim.) 

CHAPTER 7. DO NOT SIGN PAPERS FROM AN INSURANCE COMPANY UNLESS 

YOU FULLY UNDERSTAND WHAT YOU ARE SIGNING.  

It is strange, but there is something in human nature that makes it difficult for people to resist signing 

complicated legal documents--especially if they are feeling confused and vulnerable and they are in the 

presence of someone who seems to have a clear idea of what they should do. Throughout my legal career, I 

have seen this happen in many different scenarios. For example, on several occasions I have seen people in the 

midst of various financial struggles sign deeds that gave away their homes for no compensation whatsoever. In 

the context of a personal injury claim, the insurance company ultimately is seeking a release from the claim for 

as little cost as possible. So, 

be careful about the 

documents you sign. They 

may have the effect of 

releasing or significantly 

compromising your claims. 

Do not rely on 
the advice of 
the insurance 
company in 

deciding 
whether to 

sign anything. 

The insurance company’s interests are completely opposed to your own interests. You should retain 

legal counsel to advise you as to the rights you may be giving up or the claims you may be releasing. 
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CHAPTER 8. DO NOT LIE. 

 Your mother taught you that “honesty is the 

best policy” and she was right!  Seldom is the truth of 

that statement more evident than in the context of a 

personal injury claim. Unfortunately, I have seen 

people sabotage their personal injury claims on many 

occasions by saying things that are not true.  

Be truthful! 

Several months ago, I created a video in which I 

discussed in detail the reasons why people sometimes 

do not tell the truth—often times when they are really 

not even trying to deceive anyone. You can find a link to that video on my webpage at www.CluffLaw.com.  

Generally, I believe that untrue statements can be usefully divided into four different types, according to: A) 

whether the person making the false statement knew it to be false, and, B) whether the false statement was 

relevant to a contested issue in the case. 

 
17 False Statement Typology 
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False statements do serious damage to personal injury claims, but some false statements do more far 

more damage than others. To illustrate the difference between the different type of false statements, please 

consider the scenario below:  

Paula is having a stressful day.   This is not uncommon for 

Paula; in fact, her doctor has prescribed medication for her that she 

takes on a daily basis to help treat her for anxiety and depression. 

Today is particularly stressful because she had to take her car in to get 

the brakes fixed. The guy at the brake shop told her 

that he installed a brand-new set of brakes on all 

four tires, and it cost her a bundle of money. 

Unfortunately, the guy at the brake shop lied to her. 

He only replaced the brakes on her front tires, even though he charged 

her for all four tires.  The car repairs put Paula behind schedule all day, 

and now she is running late to pick up her daughter from school.  She 

is texting her daughter as she drives to let her know that she is on her 

way. She is proceeding southbound on Gilbert Road approaching the 

Baseline Road intersection. Her traffic light is green, and she intends to drive straight 

through the intersection. Just before she reaches the intersection, she received a text 

message. She looks down at her phone which she 

is holding in her hand, and sees that the text 

message is from her daughter, Cindy. Cindy’s text 

message says: “don’t worry mom, Fiona’s mom is 

going to take us back to her house, so you do not 

need to come pick me up.” Paula feels a moment 

of relief as she realizes that she has not kept her 

daughter waiting after all.  

Dimitri is driving northbound on Gilbert 

Road, and he too is approaching the Baseline Road intersection (from the opposite 

direction of Paula). Dimitri intends to turn left (west) onto Baseline Road, but he is lost 

and not sure exactly where he is supposed to turn. As Dimitri approaches the intersection, 

he realizes that this is where he was supposed to turn left. The light is green for him, but 

he needs to turn left, and he is moving too fast to come to a stop. He quickly looks ahead 

to see if there is any oncoming traffic. It seems to be fairly clear, except for one vehicle 

(Paula’s vehicle).  He thinks that she is far enough away that he will probably be able to 

get through the intersection without any problem.  Plus, he decides Paula is at least far 

enough away that she will see him turning in front of her, and she could hit her brakes 
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and slow down if necessary to avoid colliding into him.  Dimitri makes these decisions in 

a split second.  He hits the brakes suddenly and makes a hard left turn. 

Unfortunately, Dimitri misjudged (ever 

so slightly) the time that it would take him to 

clear the intersection, and Paula was looking 

down at her phone and texting her daughter as 

she approached the intersection so she was never 

able to apply her brakes to slow down and avoid 

hitting Dimitri. Paula smashes into the rear 

passenger side of Dimitri’s vehicle and is 

seriously injured in the collision.  

Paula is transported by ambulance 

from the scene of the accident to the hospital. 

Later that evening, her daughter comes to 

visit her mother in the hospital. She feels 

terrible for her mother, and she is worried 

that her text messages may have distracted 

her and contributed to causing the accident. 

She also feels bad because she lied to her 

mother. She did not go to her friend Fiona’s 

house; she went to her boyfriend’s house. 

She decides 

however that this would not be the appropriate time to 

confess this to her mother.  Mom has enough to deal with 

right now.  

The next day, a police officer comes to visit Paula at 

the hospital to talk to her about the accident.   

As you saw in the chart in Figure 17 above, false statements 

can be divided into four separate types.  I will analyze each of the four 

types of false statements within the context of Paula’s hypothetical 

accident described above. 
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Type 1 False Statement:  Paula tells the police officer, “I did not look down at my phone as 
I approached the intersection.”   

A Type 1 False Statement is by far the 

most damaging. Here, the declarant makes the 

false statement knowingly, and the statement 

concerns some fact that is relevant to the case. 

(The “declarant” is the person making the 

statement.  In this example, the declarant is 

Paula.)  Assuming that Paula knows she looked 

down at her phone as she approached the 

intersection, her statement that she did not look 

down at her phone is both knowingly false and 

relevant.  If and when the truth is exposed, she 

will lose all credibility going forward in this 

case. More than that, she will have earned the 

condemnation of everyone is ever involved 

with the case, including insurance adjusters, 

defense attorneys, plaintiff’s attorneys, judges, and jurors. Paula would have been far better off admitting that 

she looked down at her phone for a moment.  That fact would not destroy her case.  But being caught in a lie is 

a classic way to destroy your credibility along with your case.  A Type 1 False Statement is devastating to a 

case. The lesson to be learned here: honesty is the best policy. 

Type 2 False Statement:  Paula tells the police officer, “No officer, I do not take any 

prescription drugs.”   

A Type 2 False Statement is also damaging to a 

personal injury claim, but to a lesser degree. In the case of a 

Type 2 False Statement, the declarant is not trying to 

defraud anyone.   The declarant may think that the false 

statement is irrelevant and won’t matter.  In the example 

above, Paula’s statement that she does not take any 

prescription drugs is knowingly false, but the fact that she 

takes antidepressant and anti-anxiety drugs is also probably 

irrelevant.     
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Paula probably has no reason to want to deceive anyone about the prescription drugs that she takes; she 

is probably just embarrassed talking about them. Ironically, by lying about her prescription drugs, Paula has 

probably made it more likely that information about her prescription drug usage will come into evidence. 

Paula’s prescription drug usage may not be relevant to the issue of who is at fault for the accident, but it is 

relevant to the issue of her credibility. She said that she does not take prescription drugs, but that is not true. She 

does take prescription drugs; her credibility is impeached. Paula lied to avoid some minor embarrassment in the 

short-term, but her lie proved to be much more embarrassing for her in the long-term, and the information she 

was trying to conceal will be much more widely discussed in the case now than it otherwise would have been.  

Again, the lesson to be learned here: honesty is the best 

policy. 

Type 3 False Statement:  Paula tells the police 

officer, “I just got brand-new brakes on all 

four wheels.” 

Type 3 False Statements are unknowingly false 

statements about relevant matters.  In our example, the 

condition of the brakes on Paula’s car is probably highly 

relevant to the issue of fault in this case. Paula told the 

police officer that she just got brand-new brakes on all 

four wheels. Paula’s statement was false, but she did not 

know that it was false. She was lied to by the repair man 

at the brake shop. He told her that he put brand-new 

brakes on all four wheels, when in fact he only put brand-new brakes on two of the wheels.  

Type 3 False Statements are usually not nearly as damaging as Type 1 or Type 2 because they do not 

indicate any kind of dishonesty on the part of the declarant, because the declarant does not know that his or her 

statement is false. However, Type 3 False Statements do call into question the reliability of the declarant. A 

juror could very well feel that to avoid inadvertently saying things that are not true, the declarant should be 

more careful to ascertain the truth of facts before he or she makes statements.   

Type 4 False Statement:  Paula tells the police officer, “my daughter was at her friend 
Fiona’s house.”   

When Paula told the police officer that her daughter was at her friend Fiona’s house, she believed she 

was making a true statement, and plus, the whereabouts of Paula’s daughter at the time of the accident are 

probably completely irrelevant.  Type 4 False Statements are generally not damaging. They are inadvertent, 
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and so they do not indicate any lack of honesty on the part of the declarant, and they are irrelevant so the judge 

is not likely to allow the statements into evidence for any purpose.  

Lawyers have a way of thinking about things. They are usually very careful to ascertain the truthfulness 

of statements before they make them, or as soon as they hear them from others. When an injury victim brings a 

claim, he or she is implicitly putting his or her credibility at issue. Because of that, when discussing anything 

relevant to his or her claim, an injury victim must be very careful to be honest. 

CHAPTER 9. DO NOT EXAGGERATE. 

If you want to reduce the value of your personal injury claim, you should exaggerate everything about it. 

Exaggerate the details of the accident/incident to make it seem like the defendant was not just negligent, but 

reckless or perhaps even intentionally trying to hurt you. Exaggerate your injuries to make them appear more 

horrible than they really were. It feels good to have other people relate to and understand your problems, and 

sometimes exaggerating will lead to even more sympathy than you might otherwise receive, at least at first.  

Injury victims who 
exaggerate play 

right into the strong 
biases that jurors 

generally have 
against plaintiffs.  

So, don’t 
exaggerate. 

One of the tricky things about 

exaggeration is that it comes so 

naturally to many people that they 

can easily slip into some pretty 

serious exaggerations without even 

realizing that they are doing it, or at 

least without realizing the degree to which they are exaggerating. Unfortunately, in the context of a personal 

injury claim, exaggeration can be quite damaging because it can calls into question the credibility of the 

claimant.  

How can an injury victim be trusted when he or she is a proven exaggerator? The insurance company 

will argue that the injury victim cannot be objective, and therefore his or her testimony cannot be trusted or 
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relied upon. Juries are already highly skeptical of plaintiffs; they bring a natural bias against plaintiffs to almost 

every case. When you file a personal injury lawsuit, you are ultimately asking a jury to give you justice for what 

has happened to you. Because of this dynamic, it is easy for the jury to see the plaintiff as someone who has 

their hand out.  When an injury victim has his or her hands out to the jury, the jury is going to look very 

carefully to make sure that those hands are clean.  Exaggerations tend to make hands look a little dirty.  

As I mentioned earlier, it is 

natural for people to exaggerate.  

Human nature seems to have an 

inclination towards it. Exaggeration 

is a skill that we begin to develop 

even as infants to get food or 

attention.  But somewhere between 

the highchair and the witness chair, 

exaggeration loses its appeal.  

CHAPTER 10. SOCIAL 

MEDIA: BE DISCRETE.   

There are many ways to use 

social media to ruin your case. In 

fact, the more you use social media, 

the better your chance of ruining 

your case. You may think that your 

social media accounts are private, but 

if you bring a personal injury claim, 

you should expect everything in your 

social media accounts to become 

known to everyone connected to the 

lawsuit, even in spite of your best 

efforts to keep your information 

private. 
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♫♪♫ Oh what a beautiful warning . . .  

In perhaps the most famous case it ever decided, Arizona v Miranda, the United States Supreme Court 

ruled that police must read citizens their “rights” and provide them with certain warnings any time they are 

arrested and interrogated.    

These warnings have come to 

be known as Miranda Warnings, and 

anyone who has ever watched any kind 

of cops-and-robbers-television-

program is probably very familiar with 

them.  (I alluded to Miranda warnings 

previously when I warned against 

talking to insurance adjusters.) I 

sometimes feel that the same sort of warnings ought to be given to people before they post information to their 

social media accounts.   

In the next couple of chapters, I will discuss a couple of different ways that your personal information 

accessible through social media can be used against you. But these examples are just the tip of the iceberg. The 

ways in which that information can be used against 

you is limited only by the imagination of the 

insurance company’s lawyers— and they 

sometimes have great imaginations. 

“Oh, you thought that was 
private?”   

You may have adjusted all of your settings 

in Facebook and twitter and Instagram to maximum 

privacy, but that information still is not private. 

Why not? Most importantly, because when you 

bring a personal injury claim, you are deemed to 

have waived a certain amount of privacy.  

29 Right to Remain Silent 
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An examination of what happens to medical information in the context of a personal injury claim is 

instructive here. Medical information is perhaps the most private information that any of us have. There are all 

sorts of laws enacted to protect people’s 

medical information. Yet when you 

pursue a personal injury claim, you are 

(to some degree) putting your medical 

condition at issue. Therefore, you are 

deemed to have waived, at least 

partially, some of your privacy rights 

pertaining to your medical information. 

For instance, the defendant would 

want to see your medical records 

related to your injuries arising out of the incident upon which a claim is based. You can keep these medical 

records private, but not if you want to assert a personal injury claim. If you decide that you want to assert a 

personal injury claim, you are 

waiving some amount of 

privacy with respect to those 

medical records. Also, a 

defendant in that scenario 

would also be interested in 

seeing your prior medical 

records so that they get a 

baseline of what your health 

was like prior to the incident. 

Defendants are generally 

entitled to that sort of 

information as well.  

The same type of 

analysis also applies to social 

media. Your social media 

may be private, but you are deemed to have waived some of that privacy when you assert personal injury claim. 

So unless you are willing to just give up your personal injury claim, you are probably going to have to disclose 

some otherwise private information to the defendant.  
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There are also some practical considerations to consider regarding the privacy of information related to 

social media. To put it simply, social media privacy settings are anything but simple— they are often quite 

complex and they change all the time.  It is not always easy to ascertain what information can be seen only by 

you, what information can be seen only by 

your friends, and what can be seen only by 

friends of friends, etc. Even securing your 

login credentials (passwords) can be a real 

challenge. On numerous occasions, I have 

found that defendants have surreptitiously 

“friended” my clients so that they could 

keep a close eye on their activity through 

social media. Yet my clients were not even 

aware that their new “friend” on social 

media was really an agent of the defendant. 

In general, I counsel clients that they should 

operate under the assumption that all of their 

social media information is public.   

. . . you should expect 
everything in your social 

media accounts to become 
known to everyone 

connected to the lawsuit, 
even in spite of your best 

efforts to keep your 
information private. 

I don’t want to paint and unduly bleak 

picture. Sometimes there is a good basis for 

fighting to protect sensitive or confidential 

information in a client’s social media account. 

Judges have a tremendous amount of discretion regarding these kinds of issues, and it is difficult to predict how 

a judge might rule in any particular case, but in general I find that judges tend to err on the side of liberal 

discovery— meaning they usually allow opposing parties to obtain the information they seek, even over the 

privacy objections of the other party. But even if you do prevail in this kind of a discovery dispute, it is usually 
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not without significant time, effort, and worry. Therefore, my recommendation as to social media for personal 

injury claimants is simple: stay away. You can resume your social media life after your personal injury claim is 

resolved, but if you have a significant personal injury claim, it is just not worth the risk. 

CHAPTER 11. SOCIAL MEDIA: DO NOT REVEL. 

Revel: (1) to take great pleasure or delight 

(usually followed by “in”): (e.g. to revel in 

luxury. (2) to make merry; indulge in 

boisterous festivities.  

This is a brave new world, and the 

defense industry has learned how to use 

people’s social media information against them. For example, many people frequently update their social media 

accounts to provide a status report telling all of their friends how they’re doing.  

Usually, people try to be upbeat in these postings. In other words, people tend to put their best foot 

forward. For example, people frequently post pictures of themselves (“selfies”) 

to their social media accounts. But they usually only post the selfies where they 

look good. Nobody posts their ugly selfies—at least not on purpose.   

What does this have to do with your personal injury claim? More than 

you might think. You see, if you have a personal injury claim, the defense 

industry is on a mission to undermine you. Sometimes (as explained in more 

detail later) the defense industry will hire private investigators to surveil people 

making injury claims to try to catch them doing something that might appear to 

show that the person is in better health than they are letting on. But in the age 

of social media, claimants often do this job for the defense industry, free of 

charge. They post pictures of themselves in no apparent pain. They say things 

that seem to indicate they are having a good day, or that they are happy.  

Believe it or not, I have had clients in depositions asked to explain 
how they could be smiling in a photograph if they were injured— as 

though once people have been injured they never smile again.  

35 “But, you don’t sound like you’re suffering.” 
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It may seem ridiculous, and it may 

actually be ridiculous, but it happens— all the 

time.  If you are active on social media, you are 

probably giving the insurance company 

ammunition to use against you. This really can 

be a tremendous invasion of privacy. People 

post very personal details on social media, and 

generally speaking, defendants are able to 

discover all of that social media information 

during the course of litigation.  

. . . if you have a personal injury 
claim, the defense industry is on 
a mission to make you look bad. 

Believe it or not, even a statement as innocent 

as “It is a beautiful day” on Facebook can come back 

to haunt you in the context of a personal injury claim. 

I know that some people simply cannot do without 

social media these days, but I strongly advise my 

clients to discontinue their use of social media if they 

have a pending injury claim, or if not discontinue, at 

least drastically reduce. 

CHAPTER 12. SOCIAL MEDIA: DO 

NOT WHINE OR COMPLAIN. 

In the previous section, I observed that people 

usually like to put their best foot forward on social 

media. The key word there is usually. Sometimes 

people do just the opposite. They rant and they rave. 

They vent their anger, and assign blame for their 

various problems.  
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If you bring a personal injury claim, there is a good chance that the insurance company will comb 

through your social media history to find your most epic rants, and they will use them against you. This may not 

always be a very effective tactic for the insurance company, but it could prove to be a fairly serious annoyance 

or disruption for you.  Here are a couple of examples: 

First, let’s say you do not like your job, so you 

get on Facebook and vent. Presumably, you already 

realize that this might be bad for your career, but did 

you know that this might also be bad for your personal 

injury case? The insurance company will not hesitate 

to argue that any pain or suffering you experienced was 

caused by your miserable job, and not by the injuries 

you sustained as a result of the negligence of the 

person they insured.  

Second, suppose that in a moment of foolish 

anger, you post something onto social media that is 

critical of or mean towards your spouse.   You 

quickly realize the error of your ways, and delete your 

foolish post before your spouse (or anyone) sees it.  

Whew!!!  That was a close one!!! Your foolish post 

may be gone, but it is only gone for now— it is not 

gone for good. If you get into litigation, there is a 

decent chance that the insurance company’s lawyers 

may be able to discover that deleted post. If they do, 

they may use it to argue that it is your spouse that is causing all of your pain and suffering, not the accident. 

They may use that argument as a pretense to pry into your personal life. Even worse, the insurance company 

might make a veiled threat to expose the information to your spouse.  (But wait, isn’t that blackmail?  Yes, that 

is why it will be a veiled threat.)  

Bottom-line: You should eliminate, or at least minimize, your social 
media usage during the pendency of your personal injury claim. 
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CHAPTER 13. SOCIAL MEDIA:  DO NOT 

BE A POLITICAL CRUSADER! 

There are probably many people out there who 

basically share your political views—whatever they may 

be—but even among those kindred spirits you are going to 

encounter sharp disagreement on some issues.  Are your 

political views relevant to your personal injury claim? No, 

probably not in the least bit. It is highly doubtful that any 

of your political opinions that you may have expressed on 

social media would ever be allowed into evidence at trial, 

but there is still a risk associated with getting political on social 

media when you are a personal injury claimant. The risk is that you 

will offend the various individuals involved in the handling of your 

claim from the defense side.  

Whatever your political viewpoint is, most 
people probably significantly disagree with 

at least some of it.  

When I deal 

with defendants, I 

take a very tough 

and aggressive 

stance with them, but I also try to find common ground with 

them wherever I can.  I try to build mutual respect. I certainly 

try to avoid gratuitously antagonizing my defendants. People 

get very passionate about politics.  Some people can agree to 

disagree, and it is no problem. But frequently, people think 

of those who disagree with them on political issues as 

enemies— I’m not exaggerating here— enemies! If you are 

a personal injury claimant, you do not need to give any 

member of the defense industry any extra reason to think of 
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you as an enemy. You may be a political animal, but my recommendation is that if you are making a personal 

injury claim, you refrain from getting political on social media until after you get your claim resolved. 

CHAPTER 14. SOCIAL MEDIA: DO NOT DELETE POSTINGS.  

If it is really important to you to keep the defense from seeing what’s on your social media account, then 

it will be just as important to the defense that they in fact see it.  If you are a personal injury claimant, and you 

have read everything I have said about social media so far...you might be thinking that you should delete your 

social media accounts, or at least delete some of the posts you have made to social media. Don’t do it!  

There is a very good chance that the defense is going to 

argue that the social media material that you would like to delete 

is evidence that is relevant to your claim. If you delete it or 

somehow fail to preserve it, the defense is going to accuse you of 

destroying evidence. And they might be right. Usually the shoe is 

on the other foot with respect to this issue. It is usually the 

defendants that are destroying or failing to preserve evidence.  

The law provides for some very harsh consequences to 

parties who fail to preserve evidence. So to destroy any incentive, 

if it is discovered that one of the parties has destroyed evidence, 

the court will presume that the destroyed evidence would have been damaging to the party who destroyed it or 

failed to preserve it. This kind of presumption might be far more damaging than the destroyed evidence itself.  

For example, suppose that a claimant deletes a social media posting due to concern that the social media 

posting will cause some minor embarrassment--but really the posting is 

not that big of a deal. If the posting is deleted, and is not recoverable, 

then there will be no way of knowing the content of the now deleted 

social media posting, except for taking the word of the claimant who 

deleted the posting. The court is not going to take the claimant’s word in 

this situation.  

The claimant has put themselves in this situation by deleting the 

evidence. In reality the deleted posting would’ve done nothing more 

than cause some minor embarrassment, but the court does not know 

that, so the court is probably going to presume the worst about the 
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deleted posting. What is the worst thing that the deleted posting could say with regard to the claimant’s case? 

Whatever it is, that is the position that the defendant will take.  

By deleting the posting, the claimant has transformed what 

would’ve been a minor embarrassment into a potentially devastating 

presumption against the claimant’s case.  

...you might be thinking that you should delete 
your social media accounts, or at least delete 

some of the posts you have made to social 
media. Don’t do it! 

One might ask: does that mean that my embarrassing social media posts have to remain visible to the 

world on the Internet? Maybe not. As a claimant, you do not necessarily have an obligation to continue to 

publicize material that is embarrassing to you, but you do need to be careful that in de-publicizing material that 

you are not also destroying evidence. This is a very touchy issue that you should discuss with your attorney.  

CHAPTER 15. SOCIAL MEDIA: DO NOT POST 

PICTURES OR DESCRIPTIONS OF YOURSELF DOING 

THINGS YOU SHOULD NOT BE DOING. 

 If you are seriously injured, then you 
should not be engaging in strenuous or 

dangerous activities. 

 

If you are engaging in these types of activities, then your 

injuries are probably not all that serious. I’m generalizing here, 

and I’m sure that there are exceptions to this general rule, but 

putting yourself in a position where you might have to argue that 

you are the exception to the rule is just a terrible way to start out 

your case. 
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CHAPTER 16. BE AWARE OF THE POSSIBILITY THAT THE INSURANCE 

COMPANY IS SPYING ON YOU. 

Yes, this really does happen—not in most cases—

but it’s not rare either.  I have personally experienced this 

many times.  If an insurance company thinks you might 

make an injury claim, then there is a good chance that it 

will hire private investigators to watch you and to 

videotape your activities.  For example, if you’ve been in a 

car accident, an insurance company might identify you as 

potential injury claimant.  The insurance company might 

get your name off of the 

police report or from some other source.  The insurance company wants to catch 

you behaving in a way that is inconsistent with your injury claims.   

The insurance company is not required to give you advanced notice that 

it is going to spy on you, and generally (unless a lawsuit is filed) the insurance 

company is not required after the fact to give you notice that they spied on you.  

To be on the safe side, you 

should just assume that 

you are always being spied 

upon.  In all likelihood, the 

only way that you would 

ever find out that an 

insurance company spied on you is if you were to file a 

lawsuit, and the surveillance information were to be 

discovered during the course of litigation.   

These kinds of tactics are invasive, unsettling, and 

even a little scary.  Unfortunately, there is not much that 

you can do to stop it.  On the other hand, these kinds of outrageous tactics can also be risky for insurance 

companies.  When insurance companies behave this way, they run the risk of infuriating the jury that may 

eventually decide the case—and the jury’s anger could be reflected in their verdict. 
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CHAPTER 17. TAKE 

PICTURES AND VIDEO.  

It is not enough for 
you to know what 

happened.  You need 
to be able to prove 

what happened. 

In the age of the smart phone, 

it is so easy to take pictures or video 

of crucial evidence in the immediate 

aftermath of (or even during) so many incidents.  Yet, people usually don’t do it. Why? It could be that they do 

not want to be perceived as opportunistic plaintiffs. They do 

not want people to think that they are “making a big deal out 

of this”, or “litigious”, or “confrontational”. Those are all 

legitimate concerns. But they are all outweighed by the need to 

gather key evidence for your case.  Depending upon the 

seriousness of your injuries, you may not be able to walk 

around taking video or snapping pictures. If not, you should 

try to get someone else to do it for you.  

In the aftermath of 

trauma, the human brain 

doesn’t function like it 

normally does. When the brain 

gets into “fight or flight mode” 

it is much harder to think things through in a calm and collected manner. Work 

with what you’ve got.  And contact an attorney as soon as possible so that your 

attorney can immediately begin to quarterback the investigation. 
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CHAPTER 18. DO NOT PROCRASTINATE GETTING 

MEDICAL TREATMENT.  

People who have sustained serious injuries, seek medical care 

urgently.  Of course we know that in some cases, very serious injuries don't 

become evident right away.  Sometimes people with very serious injuries don't 

realize it until someone points out to them that they are bleeding from a gash 

in their head.  It is not uncommon for people with serious neck or back 

injuries to ignore them in the adrenaline rush that follows an accident.  Later, 

when the soft tissues begin to swell, the serious injury becomes evident, but 

the insurance company will insist that a serious injury leads people to get 

medical care right away.  

If you were seriously injured but failed for whatever to seek immediate care, you can be sure that the 

insurance company for the other guy will also argue that:  People who have sustained serious injuries, seek 

medical care urgently.  If this statement of the general rule is true, then there is a very powerful negative 

implication that can be logically drawn from the statement.  And here it is: If a person has not urgently sought 

medical care, then they have not been seriously injured. What that means 

is that if you are making a claim for a serious personal injury, but you did 

not urgently seek medical care, then you will have to spend the rest of 

your case trying to convince everyone that you are an exception to the 

general rule. This is not easy to do.   

Procrastinating medical treatment can ruin 
your health and your personal injury case. 

Could you ever hope to be able to convince everyone that you are 

the exception to the rule?  Maybe.  Maybe not.  But it is certainly best if 

you do not put yourself in that position to begin with.   

If you have been seriously injured, the best thing you can do for 

your health and for your case is to urgently seek medical care.  Toughness 

is certainly admirable. Who doesn’t respect the hockey player who takes a 

hit, spits out a tooth, and just keeps on playing?  While that kind of toughness is certainly admirable, it should 

generally be confined to the hockey rink.  
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It is true that people often suffer very serious injuries, such as broken bones, 

lacerations, and severe sprains— yet they do not urgently seek out medical care. 

Sometimes they will wait weeks or months before seeking out medical care. This 

kind of delay does serious damage to your case. It might also do serious damage to 

your health.  

I once had a client who shattered his heel bone. He was in terrible pain, and 

he could not put any weight on his injured heel.  Even though he had suffered a 

very serious injury, he did not get in to see his orthopedic surgeon for more than 

two months!  By then, the bones in his shattered heel had re-calcified, so when 

the surgeon went into operate, 

he had to re-shatter the bones in his heel and then reconstruct 

them into the correct anatomical shape.   

The moral of this story is this: If you want the jury 

(or insurance company) to take your injury claim seriously, 

then you need to take it seriously yourself.  

CHAPTER 19. DO NOT PROCRASTINATE 

GETTING MEDICAL DIAGNOSTIC TESTING. 

I’m about to give some general advice regarding medical diagnostic testing that should be conducted on 

someone who has been injured as a result of somebody else’s negligence. You might be wondering: What in the 

world qualifies Attorney Cluff to give medical advice?  (After all, Attorney Cluff may be a juris doctor (juris 

doctor is the degree that attorneys earn in law school), but he is not a medical doctor.) The answer is that I’m 

not in the least bit qualified to give medical advice, and I do 

not give medical advice; my advice as it pertains to medical 

diagnostic testing is strictly legal advice—it is not medical 

advice and is certainly not to be a substitute for medical 

advice.  

Medical advice should be given by a medical doctor.  

To the extent that my legal advice regarding medical 

diagnostic testing might conflict with the medical advice 

my client may receive from his or her doctor, it would be 

important for me to communicate with my client’s doctor so 

that we could hopefully reconcile our recommendations 
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with one another to make sure that the legal and medical interests of the client/patient were being properly 

looked after.   

A doctor and a lawyer are both trusted professional advisors 

who owe the highest fiduciary duties to their patient/client. Both 

doctors and lawyers provide much-needed professional care and/or 

services to seriously injured people.  Both the doctor and a lawyer try 

to help the patient/client with respect to their injury, but even though 

both seek the best interests of their patient/client, the doctor and lawyer 

have very different objectives. A doctor’s objective is to heal the 

patient’s injury. A lawyer’s objective is to assemble the best evidence 

possible to prove his or her client’s claim. 

A person who has suffered a serious personal injury probably has 
just as much of a legal emergency as they do a medical emergency. 

The following is a simple example of the different approaches that a doctor and a lawyer would take to 

the medical diagnostic testing of an injured patient/client who I will call Peter:  

Peter is a passenger in the vehicle of his 

friend, Fred. As Peter and Fred pass through a busy 

intersection, they are T-boned by another vehicle.  

Peter feels a little shaken up after the accident, but 

he does not seek any immediate medical treatment.  

But the next morning when Peter wakes up, he feels 

awful. His neck is in terrible pain and he can barely 

rotate his head. He goes to see his family practice 

doctor, and his doctor sends him to get x-rays on 

his neck. The x-rays show that Peter does not 

have any fractures.  

Peter is relieved to know that there are no 

fractures in his neck, but merely knowing that 

does not make his neck feel any better. He asks 

his doctor why his neck hurts so badly if there are 

no fractures. His doctor tells him that he probably 
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injured some of the soft tissues in his neck, but those kinds of injuries do not show up on 

an x-ray. Peter’s doctor advises him that the best thing to do at this point is to treat the 

neck injury with physical therapy, massage, hot/cold packs, and electrical muscle 

stimulation. Peter asks his doctor whether he should go get an MRI on his neck. His 

doctor tells him “no.” Peter’s doctor explains to him that sometimes an MRI will show 

soft tissue injuries in the neck, but sometimes even though there may indeed be 

significant soft tissue injuries, they will not show up on the MRI. But Peter’s doctor says 

that his treatment plan is going to be the same regardless of what the MRI shows.  Peter’s 

doctor tells him that the bottom line is that there is no point in going through the hassle 

and expense of getting an MRI since the results of the MRI will probably not have any 

bearing on the treatment plan. 

The advice of Peter's Family Practice doctor might be excellent medical advice, but then again it 

might not.  Peter may need a second opinion from a doctor who specializes in treating patients with 

traumatic injury.  Another doctor may recommend that Peter 

receive an MRI to fully evaluate the extent of his injury.  Another 

doctor may believe that an MRI is critical to determining the best 

course of treatment and management of a traumatic injury patient 

like Peter.   

Sometimes medical diagnostic testing 
serves a legal and a medical purpose. 

If Peter does not get the MRI he needs, he may not get the 

care and management he needs.  In addition, the insurance company may suspect that Peter is lying or 

exaggerating about his pain.  Even if the insurance company’s suspicions are not genuine, it still want to make 

Peter look like he is lying or exaggerating. Without the MRI, the insurance company will argue: “How do we 

know Peter was really injured at all? After all, he did not seek immediate medical care.  Plus the only 

diagnostic test that we have here, the x-rays, does not show any injury at all!” 

In this example there may be both a valid medical purpose and a valid legal purpose for obtaining an 

MRI.  The MRI will allow Peter’s doctor to more fully understand his injury and therefore, be able to better care 

for him.  The MRI will also be important proof that Peter was in fact injured. Without this proof, the insurance 

company will be much better able to argue that Peter is exaggerating, malingering or faking. 
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The scenario described above happens all of the time in personal injury cases. As I stated earlier, a 

person who has suffered a serious personal injury probably has just as much of a legal emergency as they do a 

medical emergency. It is important for the injured person to get legal advice early on, especially since that legal 

advice will sometimes have a bearing upon the medical diagnostic testing that gets conducted. 

CHAPTER 20. DO NOT PROCRASTINATE 

THE INVESTIGATION.  

It is amazing how fast memories begin to fade and 

tangible evidence begins to disappear after an incident in which 

someone has suffered a serious personal injury. If you want to 

ruin your personal injury case, all you really have to do is wait 

for time to pass before commencing a serious investigation.  

Investigation must begin at once!  

The effectiveness of an investigation is directly and 

exponentially related to its proximity in time to the underlying 

incident. 

CHAPTER 21. DO NOT PROCRASTINATE THE 

ASSERTION OF YOUR LEGAL RIGHTS.  

There is a limited amount of time in which you can make 

a personal injury claim as a plaintiff. Those time limitations can 

come in multiple different forms. The most well-known 

limitation is the statute of limitations. But there are other types 

of time limits as well. For example, if you want to make a claim against a public entity in Arizona, there is 

another layer of procedures that must be completed within a very tight deadline in order to preserve your right 

to file a lawsuit. Also, if you are asserting a claim against a third-party defendant who has caused you to receive 

Worker’s Comp. benefits, then there is a shorter deadline for you to file your lawsuit. This is a complicated 

issue, so it is best to have legal advice to know how best to navigate it. If you wait too long to file your lawsuit, 

your lawsuit will be barred as a matter of law.   
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Some of your most 
important legal rights 

have time limits! 

I am amazed at how frequently I 

receive calls in my office from people who 

have personal injury claims that are about to 

be barred by the statute of limitations. It is 

not at all uncommon to receive calls from 

people who have personal injury claims (and 

sometimes pretty good claims), who are in 

desperate need of help because the statute of 

limitations on their claim is only a matter of 

days away.  

No attorney, myself 

included, wants to get involved 

in that kind of mess. Taking on a 

new case days before the statute 

of limitations expires is a very 

dangerous thing for an attorney 

to do. There are all kinds of 

hidden perils. The attorney 

knows very little about the case 

at that point, and it is a big risk 

for an attorney to file a lawsuit 

on a case that he or she does not 

know very much about.  
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CHAPTER 22. CONSTANTLY ASK 

YOURSELF: “HOW IS THIS GOING 

TO LOOK TO A SKEPTICAL JURY?” 

When you are asserting a serious personal 

injury claim (whether in litigation or before 

litigation), you will have thousands of small 

decisions to make as to how to handle your claim. 

As to each one of these thousands of decisions, 

you should be thinking at some level “how is this going to look to a skeptical jury?”  At some level, that 

consideration should guide every decision you make.  If you do not constantly ask yourself, “how is this going 

to look to a skeptical jury?" you are going to make bad decisions . . . and ultimately ruin your personal injury 

claim.  

If you do not constantly ask yourself, “how is this 
going to look to a skeptical jury?" you are going 

to make bad decisions . . . and ultimately ruin 
your personal injury claim. 

There are few things more difficult for a plaintiff in a personal injury 

claim than to see his or her case from the perspective of a skeptical jury. The 

reason this is particularly difficult is that to the plaintiff, his or her personal injury claim is deeply . . . personal.  

It is almost impossible for some people to be objective in this area, especially if they’ve been seriously injured, 

or emotionally scarred, or harassed and insulted by the insurance company during the claims process.  

A plaintiff’s difficulty in looking at his or her case objectively can be a real 

disadvantage for the plaintiff, because for the insurance company who is defending 

the case for the defendant, the case is not at all personal. It is strictly business1. The 

insurance company is staffed by claims professionals. They go through this process 

all day, every day. By comparison, the process is probably a once-in-a-lifetime 

experience for the plaintiff.  Now there are other areas of the litigation or claims 

process where the plaintiff has some substantial advantages over the insurance 

                                                
1 There are a few exceptions to this general rule, some of which will be discussed elsewhere in this book. 
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company, but this is definitely not one of them. In general, the defense has a very cool and calculated 

assessment of the case, supported by years and years of experience.  

There is almost no pressure on the insurance 

company—at least compared to the pressure that is on the 

plaintiff.  If the insurance company loses the case, nobody 

loses any sleep over it. The insurance company has got 

thousands of these cases. They know that they are going 

to win some and lose some. It all evens out in the end. The 

same cannot be said for the plaintiff. The plaintiff doesn’t 

have thousands of these cases. This is the only case. The 

stakes are as high as can be. Everything is riding on this 

case. Just the thought of losing the case may be enough to 

send the plaintiff into a deep pit of anxiety, depression and 

despair.  Because the downside is so terrible, it is quite 

painful for plaintiffs to even think about it. So they don’t 

think about it.  They avoid it. They tell themselves what they need to tell themselves so that they can maintain 

some level of happiness, and an even keel. To some degree, they are whistling past the graveyard.  

It is upsetting to hear the “devil’s advocate” position. It is human nature to believe what you want to 

believe.  Most people think that they are going to make great witnesses on their own behalf. They think if they 

can get in front of jury, the jury will fall in love with them, and basically give them what they’re asking for.  

People look for reasons to confirm their beliefs, and they ignore reasons to doubt their beliefs. This is known as 

“confirmation bias”. Confirmation bias feels good in the moment, but it can lead to disastrous outcomes. People 

think the jury will see things their way, and while that certainly is a possibility, it's important to recognize that 

most juries have a natural bias against the plaintiff.  

If you want to persuade the jury, you need to get a realistic 
understanding of how the jury sees your case. 

So if you want to get the jury to come around to your way of thinking, you need to be able to relate to 

the jury. You need to get a realistic understanding of how the jury sees your case. If you are unable to relate to 

the jury, then you have no chance of overcoming their natural bias against the plaintiff. 
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CHAPTER 23. FOLLOW YOUR DOCTOR’S INSTRUCTIONS. 

If you want to undermine your credibility and destroy the value of your case, then do not follow your 

doctor’s advice, and don't show up for your scheduled appointments. This is a great way to demonstrate for 

everyone that your injury is really not all that serious. If it were serious, you would take it seriously.  If you 

were taking it seriously, you would follow your doctor’s instructions.  

You cannot expect the jury to take your case 
seriously, if you do not take your case seriously.  

Jury duty is a sacrifice. The members of the 

jury usually have other places they would 

rather be. It is upsetting to jurors when they get impaneled on a case 

that they think is not serious. They wonder to themselves: “Why is it 

that I have to miss work (or family or whatever else it is that the 

juror may be missing) to be here for jury duty, when the plaintiff was 

not even willing to miss (fill in the blank) to attend his doctor’s appointments?” 

CHAPTER 24. CONSIDER THE VALUE THAT A GOOD LAWYER COULD ADD TO 

YOUR CASE. 

The reluctance of some personal injury victims to hire an 

attorney is perfectly understandable: the personal injury victim does 

not want to have to pay a substantial percentage of his or her 

settlement to the attorney. As an attorney who makes his living 

handling serious personal injury claims for people, I get it.  But what 

many personal injury victims fail to comprehend is that the value of 

their case is not a static number; it is usually the exact opposite—

extremely dynamic.  Consider the following example:  

Patrick broke his leg in a motor vehicle accident 

caused by Dan’s negligence.  Patrick figures that if he hires 

an attorney, he will probably have to pay one-third or more 

of the settlement amount to his attorney.  Patrick doesn’t 

know how much his case is worth, so for now he just thinks 

of it as being worth “X”.  Patrick thinks ‘Hmmm . . . I would 

much rather have 100% of X dollars than just two-thirds of X dollars.’ 
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Patrick calls the insurance adjuster and tells him that he is willing to split the 

difference. “Mr. Insurance Adjuster, I am willing to accept 85% of X dollars today, but if 

you don’t pay me now, then I am going to get a lawyer, and then my lawyer will make 

you pay 100% of X dollars.”  

In the example above, if you assume that X is a static number, then Patrick’s proposal makes a lot of 

sense for both he and the insurance company—it is a win/win proposal.  Unfortunately, Patrick’s assumption is 

all wrong—X is not a static number, it is extremely dynamic.  Patrick probably doesn’t realize that this one 

incorrect assumption has tainted his entire analysis of the case.  He has created what is known as a “false 

dichotomy”. He thinks that he has a choice between these two options, and he also thinks that one of these 

options is clearly better for him than the other. He’s wrong. With the help of an attorney, the settlement offer 

often increases to Y.  (What is value of Y? We won’t know until the case is resolved.)   

So in reality, the options are not 

two-thirds of X dollars or 100% of X 

dollars. The options are 100% of X 

dollars or two-thirds of Y dollars. Which 

option is better? It depends on whether 

you would rather have 100% of a small 

pie or two-thirds of a large pie. 
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CHAPTER 25. DO NOT THREATEN THE INSURANCE COMPANY THAT IF THEY 

DON'T MEET YOUR DEMANDS, YOU'RE GOING TO CALL A LAWYER. 

Literally every day, insurance adjusters have claimants threaten to call a lawyer unless they pay $X.  

(Seriously, it’s been done to death!) This tactic is beyond ineffective—it is counterproductive.  Here are the top 

three reasons why: 

. . . the tactic of threatening to call a lawyer unless 
certain demands are met is beyond ineffective—it 

is counterproductive.   

1. YOU SHOW THE INSURANCE COMPANY THAT EITHER: A) YOU DO NOT 

BELIEVE YOUR CASE HAS MUCH VALUE; OR, B) NO ATTORNEY WAS WILLING 

TO TAKE YOUR CASE. 

I've mentioned a few times that if you want the other side to take your case seriously, then you have to 

take your case seriously.  When you try to handle your case on your own, the insurance adjuster will most likely 

assume that either A) you do not believe that your case has much value; or, B) you tried to get an attorney to 

take your case, but no attorney was willing to take it.  

The insurance company assumes that if you really thought you had a serious case, you would have gone 

straight to an attorney.  If you needed heart surgery, you would not try to do it on your own—because you know 

that is too serious to try to handle on your own.  How serious do you think your personal injury claim is? 

2. YOU MAKE YOURSELF APPEAR WEAK TO THE INSURANCE COMPANY. 

In any negotiation, the other side’s perception of you matters, tremendously. 

You should never negotiate from a position of weakness. You should only negotiate 

from a position of strength.  These principles hold true in negotiations with 

insurance companies; to maximize the settlement value of your case it is critically 

important that you show strength. One of the ways that you show strength to an 

insurance company is by hiring the best lawyer that you can find to take your case. 

3. THE ORIGINAL OFFER BECOMES A MATTER OF PRINCIPLE TO THE 

INSURANCE COMPANY.   

If you try to negotiate with an insurance company they will almost 

always give you a low-ball offer.  But once having made that low-ball offer 

the insurance company feels the need to defend it.  So in a very real sense, 

your negotiations from a position of weakness has actually caused the 
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insurance company to paint itself into a corner.  And once an insurance company is painted into low-ball-

corner, it is hard to get them out.  They don’t like having to walk across that fresh paint, and they may resist it 

simply as a matter of pride! 

Once an insurance company is 
painted into low-ball-corner, it is 

tough to get them out! 

Hiring a lawyer after you have already painted 

the insurance company into a negotiated corner makes 

it difficult, if not impossible, to ever settle your case 

short of trial for the kind of money you would have 

gotten if you had just gone to a lawyer in the first 

place. 

CHAPTER 26. DO NOT HIDE PRIOR INJURIES FROM 

YOUR DOCTOR OR LAWYER.  

Sometimes people hide prior injuries from their doctors or lawyers 

because they think that their prior injuries will have a negative impact on the 

value of the case.  Hiding prior injuries is a huge mistake for three reasons: 

1. EVENTUALLY, THE INSURANCE COMPANY IS PROBABLY GOING 

TO FIND OUT ANYWAY.   

If there is one thing that insurance companies are 

good at, it is digging up dirt on injury claimants. This has 

never been more true than today where people’s private 

information is more easily accessible than ever.  Do not try to 

hide related prior injuries. The insurance company is 

probably going to find out about them anyway. 

2. THE PRIOR INJURY COULD ACTUALLY HELP YOUR 

CASE. 

While it is certainly possible that information about 

the prior injuries will have a negative impact on the value of 

the case, oftentimes prior injuries have the exact opposite 
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effect. The prior injury might create an unusual susceptibility or predisposition to further injury. Good personal 

injury attorneys can often use this information to increase value of the case, sometimes substantially. 

3. YOU WILL MAKE YOURSELF, OR YOUR LAWYER (OR BOTH) LOOK UNTRUSTWORTHY. 

One thing is certain: If you conceal prior injuries from your doctor or lawyer, and they are later 

discovered in the course of the claims or litigation process, it will have a devastating impact on your case. 

Broken trust is not easily regained. 

Concealing prior related injuries from your doctor or 
lawyer will have a devastating impact on your case. 

If you have a prior injury you think may be related in any way to your 

current injury, you need to discuss that with your lawyer and with your doctor. 

If your lawyer is aware of that fact, he or she can deal with it—and as mentioned earlier—he or she may even 

be able to use that fact to increase the value of your case. But you make it impossible for your lawyer to deal 

with that issue if you have deliberately concealed it. 

CHAPTER 27. DO NOT TRY TO HANDLE 

EVERYTHING ON YOUR OWN.  

People think that personal injury claims are simple, or at least 

they think that their own personal injury claim seems pretty simple.  

But the reality is that they are generally much more complex than they 

appear.  When people try to handle everything on their own in their 

own personal injury claim, they are 

usually doing themselves a terrible 

disservice. 

You don’t know what you don’t know. 

To maximize the value of a serious personal injury claim, the claim 

usually needs to be handled by a team of experts, and that team needs to be 

quarterbacked by an experienced and skilled lawyer. The team of experts 

may include medical providers, medical diagnostic testing professionals, investigators, videographers, 

photographers, forensic video analysts, forensic handwriting analysts, accident reconstructionists, human factors 
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engineers, standard of care experts in 

whatever field may be involved in the 

claim, Lifecare planners, economic 

damages experts, vocational 

rehabilitation experts, expert witnesses 

in whatever medical fields may apply to 

the case, trial presentation support 

specialists, focus group professionals, 

court reporters, interpreters, paralegals, 

prelitigation assistants, jury consultants, 

and many others depending upon the 

needs of the case. 

Knowing who needs to be on the 

team, and orchestrating the collaboration of the team is a critical function that should be performed by a skilled 

and experienced attorney. 
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